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Court of Appeals of the District of Columbia. 


No. 3497. 

Samuel C. Redman, Appellant, 

vs. 

A. C. Smith. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 61810. 

A. C. Smith, Plaintiff, 

V8. 

Samuel C. Redman, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Declaration. 

Filed November 7, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 61810. 

A. C. Smith, Plaintiff, 
vs. 

Samuel C. Redman, Defendant. 

Count 1. The plaintiff, A. C. Smith, sues the defendant, Samuel 
C. Redman, for that the firm of W. T. Redman and Company, on 
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the 30th day of June, 1917, bv their promissory note, now overdue, 
promised to pay to the plaintiff at The National Bank of Commerce 
of Norfolk, Norfolk, Virginia, fifteen hundred dollars ($1,500.00), 
with costs of collection or any attorney’s fees, if incurred, in case 
payment should not be made at maturity, ninety (90) days after 
date, and the said defendant, Samuel C. Redman, before delivery of 
said note to plaintiff, under the name of “S. C. Redman” indorsed 
said note in blank, and the said note was duly presented for payment 
and was dishonored, whereof said defendant had notice, but the said 
defendant did not, nor did said firm of \V. T. Redman and Company, 
pay the same. 

Wherefore, the plaintiff claims under this count the sum of fif¬ 
teen hundred dollars ($1,500.00), with interest thereon from Sep¬ 
tember 28, 1917, one dollar and twenty-six cents ($1.26) costs of 
protest, and one hundred and fifty dollars ($150.00) attorney’s 
fee, according to the particulars of demand hereto annexed, besides 
costs of this suit. 

2 Count 2. The plaintiff, A. C. Smith, further sues the de¬ 
fendant Samuel C. Redman, for that the firm of W. T. Red¬ 
man and Company, on the 4th day of September, 1917, by their 
promissory note, now overdue, promised to pay to the plaintiff at 
The National Bank of Commerce of Norfolk, Norfolk, Virginia, 
two thousand and one hundred dollars ($2,100.00), with costs of 
collection or any attorney’s fees, if incurred, in case payment should 
not be made at maturity, sixty (GO) davs after date, and the said 
defendant, Samuel C. Redman, before delivery of said note to plain¬ 
tiff, under the name of “S. C. Redman” indorsed said note in blank, 
and the said note was duly presented for payment and was dis¬ 
honored, whereof said defendant had notice, but the said defendant 
did not, nor did said firm of W. T. Redman and Company, pay the 
same. 

Wherefore, plaintiff claims under this count the sum of two thou¬ 
sand and one hundred dollars ($2,100.00), with interest thereon from 
November 3, 1917, one dollar and twenty-nine cents ($1.20) costs of 
protest, and two hundred and ten dollars ($210.00) attorney’s fee, 
according to the particulars of demand hereto annexed, besides costs 
of this suit. 

Count 3. The plaintiff, A. C. Smith, further sues the defendant, 
Samuel C. Redman, for that the firm of W. T. Redman and Com¬ 
pany, on the 12th day of October, 1917, by their promissory note, 
now overdue, promised to pay to the plaintiff at The National Bank 
of Commerce of Norfolk, Norfolk, Virginia, two thousand 

3 and two hundred dollars ($2,200.00), with costs of collection 
or any attorney’s fees, if incurred, in case payment should not 

be made at maturity, ninety (90) days after date, and the said 
defendant, Samuel C. Redman, before delivery of said note to plain¬ 
tiff, under the name of “S. C. Redman” indorsed said note in blank, 
and the said note was duly presented for payment and was dis¬ 
honored, w T hereof said defendant had notice, but the said defendant 
did not, nor did said firm of W. T. Redman and Company, pay 
the same. 
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Wherefore, plaintiff claims under this count the sum of two thou¬ 
sand and two hundred dollars ($2,200.00), with interest thereon 
from January 10, 1918, one dollar and twenty-nine cents ($1.29) 
costs of protest, and two hundred and twenty dollars ($220.00) at¬ 
torney’s fee, according to the particulars of demand hereto annexed, 
besides costs of this suit. 

VERNON E. WEST, 
Attorney for Plaintiff. 

The plaintiff claims in the aggregate as follows: Principal of notes, 
$5,800.00; costs of protest, $3.84; attorney’s fees, $580.00, with 
interest on $1,500.00 from September 28, 1917, interest on $2,100.00 
from November 3, 1917, and interest on $2,200.00 from January 10, 
1918. 

4 Particulars of Demand. 

* ****** 

(Copy of Note.) 

“No. —. Due-,-. 

$1,500. Norfolk, Va., June 30, 1917. 

Ninety days after date we promise to pay to the order of A. C. 
Smith negotiable and payable, without offset, at- 

The National Bank of Commerce of Norfolk, Norfolk, Virginia, 

Fifteen hundred dollars, for value received, with costs of collection 
or any attorney’s fees, if incurred, in case payment shall not be made 
at maturity, and we, the maker or makers, endorser or endorsers, 
herebv waive the benefit of our homestead exemption as to this debt. 

W. T. REDMAN AND CO., 

Hickory, Va.” 

Protested September 28, 1917. Cost of protest—$1.26. 
(Endorsed:) “S. C. Redman.” 


(Copy of Note.) 

“No —. Due-,-. 

$2,100. Norfolk, Va., Sept. 4th, 1917. 

Sixty days after date, we promise to pay to the order of A. C. 
Smith negotiable and payable, without offset, at 

The National Bank of Commerce of Norfolk, Norfolk, Virginia, 

5 Two thousand and one hundred dollars, for value received, 
with costs of collection or any attorney’s fees, if incurred, in 
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case payment shall not be made at maturity, and we, the maker or 
makers, endorser or endorsers, hereby waive the benefit of our home¬ 
stead exemption as to this debt. # 

W. T. REDMAN AND CO., 

Hickory, Va.” 

Protested November 5, 1917. Costs of protest—$1.29. * 

(Endorsed:) “S. C. Redman.” 

•4 

(Copy of Note.) 

“No. —. Due-,-. 

M 

$2,200. Norfolk, Va., Oct. 12th, 1917. I 

Nin-ty days after date we promise to pay to the order of A. C. 
Smith negotiable and payable, without offset, at 

The National Bank of Commerce of Norfolk, Norfolk Virginia, 

Two thousand and two hundred dollars, for value received, with costs ^ 
of collection or any attorney’s fees, if incurred, in case payment 
shall not be made at maturity, and we, the maker or makers, endorer 
or endorsers, hereby waive the benefit of our homestead exemption as ^ 
to this debt. 

W. T. REDMAN AND CO., 

Hickory, Va.” 

Protested January 10, 1918. Costs of Protest—$1.29. I 

4 

G (Endorsed:) “S. C. Redman.” 


To reasonable attorney’s fees: J 

Re collection of note described in count 1 of the declara¬ 
tion . $150.00 

Re collection of not described in count 2 of the declara¬ 
tion . 210.00 ^ 

Re collection of note described in count 3 of the declara¬ 
tion . 220.00 

Total . $580.00 


Pleas. 

Filed December 23, 1918. H 

* ******4 

The defendant for pleas to the said declaration and each and every 
count thereof says: 

1. He did not promise as alleged. * 

2. He is not indebted as alleged. 
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3. Each and every of the notes in the said declaration men- 

^ tioned was and is without consideration, as the plaintiff well knew 

* at the time of receiving the same, and the plaintiff is not, and never 
was, a holder of the said notes or any of them in due course. 

► 4. Each and every of the said notes was procured to be made and 

given bv and through the deceit and false representations of the plain- 

* tiff. 

HENRY E. DAVIS, 
Attorney for Defendant. 

► 

7 Joinder of Issue. 

I 

Filed February 7, 1919. 

$ jJc $ Jjc $ j(c s|c 

* 

The plaintiff joins issue on the pleas of the defendant herein. 

• VERNON E. WEST, 

^ Attorney for Plaintiff. 

+ Supreme Court of the District of Columbia. 

* Tuesday, April 13, 19*20. 

♦ Session resumed pursuant to adjournment, Mr. Justice Hitz presid¬ 
ing. 

$ a|e s|c s|e $ a|c 

f 

Now comes here Mr. Vernon E. West and suggests the death of 

• plaintiff which is not denied, that he died intestate and that Edwin 
J. Smith has been duly appointed and has qualified as administrator 
of said deceased in the Circuit Court of Princess Anne County, State 

# of Virginia; and upon motion of Mr. Vernon E. West said adminis¬ 
trator is hereby substituted as party plaintiff herein in place of said 

L decedent, and said suit revived in his name and stand and be in the 
same plight and condition when the said plaintiff died. 

i 

^ 8 Amendments to Declaration. 

s 

t Filed June 4, 1920. 

* * * * * * * 

I * 

Now comes the plaintiff, Edwin J. Smith, by his attorney, and 

* amends his declaration in the above-entitled cause, as follows: 

* Count 1. By inserting after the words “pay the same,” last line 
of the first paragraph, the words: “And the said plaintiff has in- 

) eurred attorney’s fees in the collection of the aforesaid note in the 
sum of One hundred and fifty Dollars ($159.00).” 

* County 2. By inserting after the words “pay the same,” last line 
of the first paragraph, the words: “And the said plaintiff has in- 
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curred attorney’s fees in the collection of the aforesaid note in the 
sum of Two hundred and ten Dollars ($210.00).” 

Count 3. By inserting after the words “pay the same/’ last line of 
the first paragraph, the words: “And the said plaintiff has incurred 
attorney s fees in the collection of- the aforesaid note in the sum of 
Two hundred and twenty Dollars ($220.00).” 

VERNON E. WEST, 
Attorney for Plaintiff. 


9 Memorandum. 

June 16, 1920.—Verdict for plaintiff for $5,800.00 with interest. 

Supreme Court of the District of Columbia. 

Thursday, July 1st, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

****** * 

Come now the parties hereto by their Attorneys of record; there¬ 
upon the motion of defendant for a new trial filed herein coming on 
to be heard, it is considered that said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff herein recover of de¬ 
fendant the sum of Five thousand and eight hundred dollars ($5,- 
800.00), with interest on Fifteen hundred ($1,500.00) thereof from 
September 28, 1917; on Twenty-one hundred dollars ($2,100.00) 

1 hereof from November 3, 1917; and on Twenty-two hundred dol¬ 
lars ($2,200.00) thereof from January 10, 1918; Three and 84/100 
doljars ($3.84) costs of protest, and Five hundred and eighty dollars 
($580.00) as Attorney’s fees, being the money payable by said de¬ 
fendant to plaintiff by reason of the premises, together with the costs 
of suit, to be taxed by the Clerk, and have execution thereof. 

10 From the foregoing judgment, the defendant by his Attor¬ 
ney in open Court, notes an appeal to the Court of Appeals of 

the District of Columbia, and the penalty of a bond on said appeal 
to operate as a supersedeas is hereby fixed in the sum of Eight thous¬ 
and and five hundred dollars ($8,500.), or, for costs in the sum of 
One hundred dollars ($100.00). 


Memoranda. 

July 15, 1920.—Supersedeas bond approved and filed. 

August 10, 1920.—Time to submit Bill of Exceptions extended to 
and including September 11, 1920. 

September 10, 1920.—Bill of Exceptions submitted. 
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Supreme Court of the District of Columbia. 

Friday, December 17, 1920. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

* * * * * * * 

Bv Justice Hitz. 

The Court having this day signed the Bill of Exceptions 
11 heretofore submitted herein, now orders the same of record 
as of the time of the noting thereof at the trial of this cause. 


Assignments of Error. 

Filed January 5, 1921. 

******* 

The Court erred as follows: 

1. In refusing to grant the defendant’s second request for instruc¬ 
tion to the jury. 

2. In refusing to grant the defendant’s third request for instruc¬ 
tion to the jury. 

3. In refusing to grant the defendant's fourth request for instruc¬ 
tion to the jury. 

HENRY E. DAVIS, 
Attorney for Defendant, Appellant. 


' Designation for Record. 

Filed January 5, 1921. 

******* 

The defendant, appellant, designates the following to constitute 
the record on his appeal: 

1. Declaration and Particulars of Demand (omitting affidavit). 

2. Pleas (omitting affidavit). 

3. Joinder of issue. 

12 4. Substitution of Edwin J. Smith, administrator, as plain¬ 

tiff. 

5. Amended declaration. 

6. Verdict. 

7. Judgment. 

8. Memorandum of appeal and approval and filing of bond. 

9. Order extending time to submit bill of exceptions. 

10. Memorandum of submission of bill of exceptions. 
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11. Memorandum of signing and filing bill of exceptions. 

12. Assignments of Error. 

13. This designation. 

HENRY E. DAVIS. 
Attorney for Defendant, Appellant. 

January 5,1921. 


13 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 61810 at Law, wherein A. 
C. Smith is Plaintiff and Samuel C. Redman is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of January, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


14 In the Supreme Court of the District of Columbia. 

At Law. 

No. 61810. 

Edwin J. Smith, Administrator of the Estate of A. C. Smith, 

Deceased, Plaintiff, 

vs. 

Samuel C. Redman, Defendant. 

Defendant’8 Bill of Exceptions. 

At the trial of the above entitled cause, plaintiff, to maintain the 
issues on his part joined, offered and gave evidence tending to show 
that the notes described in the declaration and offered in evidence 
and each of them were made and executed by the makers thereof, 
endorsed by defendant before delivery to plaintiff’s intestate, by 
plaintiff’s intestate endorsed and discounted at the bank in the 
declaration mentioned, that at their maturity the said notes and each 
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of them were duly presented for payment and dishonored, that notice 
of such dishonor was duly given defendant by deposit in the United 
States mail, that defendant did not pay the said notes or any of 
them, and the same were taken up by plaintiff’s intestate who paid 
the bank and were in his possession at the time of his death, that 
plaintiff’s intestate had agreed to pay counsel employed to collect the 
said notes an attorney’s fee of 10 per cent of the amount of the 
said notes and that such was a reasonable fee. 

And there plaintiff rested. 

15 And thereupon defendant to maintain the issues on his 
part joined, offered and gave evidence tending to show as 

follows: 

On to-wit, July 15, 1916, and for some time prior thereto, plain¬ 
tiff’s intestate was a resident of the County of Princess Anne, State 
of Virginia, and the owner of a certain tract of land containing fifteen 
hundred (1,500) acres, more or less, and of a sawmill thereon, 
situate and located in the said County and State, and the Robert E. 
McQuay Lumber Company (hereinafter variously called Lumber 
Company and Company) was at the time and times aforesaid a body 
corporate under the laws of the State of West Virginia, organized 
and existing for the purposes, among other things, of buying, selling 
and dealing in timber lands, so-called, and cutting, gathering, manu¬ 
facturing, selling and marketing the timber on and from such lands, 
and logs, lumber, pulp-wood and barrel headings procured and manu¬ 
factured from and of such timber, and was engaged and employed 
generally in the lumber business, so-called, and the enterprises and 
operations appertaining and incident thereto. 

On the day and date aforesaid, to-wit, July 15, 1916, plaintiff’s 
intestate and the said Lumber Company made and entered into an 
agreement whereby plaintiff’s intestate agreed to sell to the said 
Company the tract of land and sawmill aforesaid for the sum of 
Eighteen Thousand Dollars ($18,000), upon the terms of One Thou¬ 
sand Dollars (1,000) in cash and the remainder in equal monthly 
instalments of One Thousand Dollars ($1,000) beginning April 1, 
1917, with interest from February 15, 1917, the said monthly in¬ 
stalments to be paid as follows: for each thousand feet of timber 
shipped in the log Three Dollars ($3) per thousand (1,000) feet to 
plaintiff’s intestate, for each thousand (1,000) feet of manufactured 
lumber shipped, Three Dollars ($3) per thousand feet to him, for 
each thousand (1,000) pieces of barrel heading, Four Dollars ($4) 
per thousand (1,000) pieces to him, and for each cord of pulp-wood 
One Dollar ($1) per cord to him (the said timber, lumber, barrel 
headings and pulp-wood all to be of and from the products of 

16 the said land), with the provisions and agreement that, if 
the respective shipments aforesaid should yield a greater sum 

than One Thousand Dollars (1,000) each, the excess should and 
would be paid to plaintiff’s intestate and credited to the Company on 
the said purchase price, and if, for causes not the fault of the Com¬ 
pany, the said shipments should fall below One Thousand Dollars 
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($1,000) a month, then, and in that event, sufficient lumber, head¬ 
ings and pulp-wood to make up the deficiency should be marked up 
and pledged to plaintiff’s intestate by the Company, and when sub¬ 
sequently sold, credited to it, and that when all of the said deferred 
payments should be made, plaintiff’s intestate should and would give 
the Company a warranty deed to the said property, with usual cove¬ 
nants, and that the Company should have the privilege to anticipate 
all payments under the said agreement. 

The aforesaid sum of One Thousand Dollars ($1,000) in cash was 
not paid to plaintiff’s intestate according to the terms of the said 
agreement, but in place and stead thereof plaintiff’s intestate received 
and accepted a promissory note of the McQuay Lumber Company 
for the said amount, and the same was paid in the manner hereinafter 
appearing. 

Upon and after the making of the aforesaid agreement by and be¬ 
tween plaintiff’s intestate and the said Lumber Company the Com¬ 
pany undertook to carry out the said agreement and to exploit and 
utilize the said tract of land in accordance with the contemplation 
of the said parties in making the said agreement, but in so doing en¬ 
countered such difficulties as to become in need of financial assistance 
in the premises, and thereupon the said Robert E. McQuay, President 
of the Company, and one Wm. T. Redman agreed as a working prop¬ 
osition that they would cooperate and sell the lumber themselves, 
the Company to hold the said tract of land and sell the stumpage 
based on 300,000 feet of lumber, and they so did, acting and trading 
as W. T. Redman and Company; with a separate contract with the 
Lumber Company for the purchase of the timber, the right to cut the 
timber off that land. Needing money to carry on the enterprise, the 
said W. T. Redman and Company undertook to raise the same at 
two places upon a promissory note or promissory notes, made and 
executed by the said W. T. Redman and Company to the order 
17 of the said Robert E. McQuay and endorsed by defendant, 
but were unable so to do. Plaintiff’s intestate was subse¬ 
quently applied to to take the first of the said notes but declined so 
to do, but some time later told the said McQuay that if he, McQuay, 
would have the said note so changed made payable to his order that 
he, plaintiff's intestate, could use it, he would endorse the same and 
get the money through his, plaintiff’s intestate’s bank and by that 
process take up the said note of the said McQuay for $1,000. Plain¬ 
tiff's intestate wanted his $1,000 which he had received in the form 
of the said McQuay Lumber Co. note aforesaid, which he had not 
discounted; and made this arrangement for getting the said first note, 
which was for $2,500, changed so that he, plaintiff’s intestate, could 
use it, would endorse it so that he would get the $1,000 due him, 
which he did. The remainder of the said $2,500, namely, $1,500, 
was placed by the bank to the credit of W. T. Redman & Co. and 
was used by Redman & Co. in the enterprise of exploiting the said 
tract of land and utilizing the lumber therefrom. The note was made 
by W. T. Redman & Company, payable to plaintiff’s intestate and 
endorsed before delivery to him by defendant and plaintiff’s intestate 
procured the note to be discounted by his bank. The first of the 
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notes sued on is one given in curtail and renewal of the said note, 
and the other notes sued on were made, endorsed and used in the 
same way as the first, except that plaintiff’s intestate got none of the 
money realized on the said other notes, all of which was placed by 
the bank to the credit of W. T. Redman & Co. and applied by 
Redman & Co. to the said enterprise of exploiting the said tract of 
land and utilizing the lumber thereon. 

About three months after the notes were endorsed, defendant had 
a conversation with plaintiff’s intestate in Washington; as a result 
of that conversation he had no knowledge of defendant’s intestate’s 
relation to the enterprise, but he was acquainted with the proposition 
fully, when William T. Redman and McQuay solicited his endorse¬ 
ment; he did not have occasion to interview plaintiff’s intestate at 
that time, he knew what they were engaged in doing, he knew the 
circumstances, because they, Redman and McQuay, had told. him. 
In endorsing the said notes and each of them defendant as he 
testified was merely lending his name and credit, without any inter¬ 
est in the enterprise, with defendant’s understanding that he was an 
accommodation endorser; that what he did was done through the 
instrumentality of his relative W. T. Redman and his endeavor to 
help; that everything he was doing for McQuay and W. T. Redman 
was in a friendly spirit; he received nothing for his endorsement; 
when the notes, which were discounted by plaintiff’s intestate, were 
presented to defendant the name of plaintiff’s intestate was in them 
as payee, when he put his name on the notes he knew plaintiff’s 
intestate was to use them and have them discounted in Norfolk, he 
knew the purpose for which the notes were to be used, that the pro¬ 
ceeds thereof were to be given into the enterprise, and he was 
18 lending his credit to the parties accordingly, as he understood 
it as an accommodation for all parties concerned, as well as 
plaintiff’s intestate, and the notes were all endorsed by him under 
the same conditions and for the same reason. Plaintiff’s intestate 
knowing of the difficulty in getting money for the enterprise said to 
McQuay respecting the first note that if he, McQuay, would have it 
changed so that he, plaintiff’s intestate, could use it so it could be 
discounted, in other words, made payable to him, plaintiff’s intestate, 
so he could use the note through his bank, he would get a discounter 
for McQuay so as to help him, McQuay, go ahead with the work; 
McQuay told defendant exactly what plaintiff’s intestate had said 
to him, McQuay, he went to defendant with the understanding that 
the notes would be discounted through plaintiff’s intestate’s bank 
by having them made payable to him, plaintiff’s intestate; McQuay 
told defendant that of the first note $1,000 was to be used to pay the 
McQuay Lumber Co. note, plaintiff’s intestate was interested in $1,000 
out of that first note and the other $1,500 to be used in defraying the 
expenses of the operation; this McQuay told to defendant as coming 
from plaintiff’s intestate; that was the beginning in relation to these 
discounts. The first note of $2,500, already endorsed by defendant, 
plaintiff’s intestate refused to take, he could not handle it he said, 
and McQuay went back and submitted a new note payable to plain¬ 
tiff’s intestate and destroyed the old note. 
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And there defendant rested. 

And thereupon defendant by his attorney requested the Court 
to instruct the jury as follows: 

2. If you find from the evidence that after the making of the 
notes sued on and described in the declaration the defendant, before 
delivery thereof to plaintiff’s intestate, the payee therein named, 
endorsed the same, but for the accommodation of the said payee and 
for the purpose only of lending his, the defendant’s credit, to the 
said payee and for the latter's benefit, you are instructed that the 
plaintiff is not entitled to recover against the defendant in this 
action; and this instruction applies to each of the said notes sever- 
allv. 

m 

Iff 3. If you find from the evidence that after the making of 

the notes sued on and described in the declaration the defend¬ 
ant, before delivery thereof to plaintiff’s intestate, the payee therein 
named, endorsed the same, but for the accommodation of the said 
payee and for the purpose only of lending his, the defendant’s, credit 
to the said payee and for the latter’s benefit, you are instructed that 
the plaintiff is not entitled to recover against the defendant in this 
action, notwithstanding that you may also further find that the 
defendant in so endorsing the said notes was likewise so doing also 
for the accommodation and benefit of the makers of the said notes; 
and this instruction applies to each of the said notes severally. 

4. If you find from the evidence that plaintiff’s intestate entered 
into the certain agreement with the Robert E. McQuay Lumber 
Company, Incorporated, given in evidence herein; that in order to 
further and aid the carrying out of the said contract by the said 
Lumber Company or the makers of the notes in suit, as successors 
to or in substitution for the said Company, plaintiff’s intestate pro¬ 
cured the said notes to be executed before delivery by the defendant 
for the purpose of procuring by discount of the same moneys to be 
applied and used in carrying out the said contract as aforesaid; and 
that defendant so endorsed the said notes accordingly, and to the 
end that the carrying out of the said contract might be furthered 
and aided as aforesaid, you are instructed that the interest of plain¬ 
tiff’s intestate in the procuring and application of the said moneys 
to the purposes aforesaid was such as to make the endorsement by 
defendant of the said notes, and the lending of his credit in the 
premises accordingly, such an accommodation to plaintiff’s intestate 
as relieves the defendant from liability in this action; and this in¬ 
struction applies to each of the said notes severally. 

But the Court refused to give the said instructions and each of 
them to the jury and to the action of the Court in each instance de¬ 
fendant by his attorney excepted and the Court noted the same in 
its minutes. 

20 And thereupon the Court of its own motion charged the 

jury as follows: 

“Gentlemen of the jury, in the first place I think I ought to say 
to you one word about the statement made once or twice in the 
course of this case that there may have been some misrepresenta- 
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tions regarding the sale of this land on the part of Mr. Smith, 
either wilfully or otherwise. I say to you you can dismiss that 
from your minds altogether, there is nothing of that sort in this 
case, either the law or the facts. The facts are from Mr. McQuay 
himself that he was a lumberman of forty years’ experience and 
he bought that ground after an examination of it; that he went 
all over it and satisfied himself that the timber was there, and that 
Mr. Smith, who was not a lumberman, had never been over it, and 
that whatever Mr. Smith said concerning the price of labor was 
true at the time he said it, but that later on the war came, and 
there came up into that country the Government dredging opera¬ 
tions, which had already been begun, and they moved up to the 
immediate neighborhood of this land and the price of labor went 
up, like the price of labor everywhere, and took the labor away 
from this lumbering operation. The Government worked them 
eight hours a day and gave them more money, so that the sugges¬ 
tion that there was any possible misrepresentation can be dropped 
right out of the case. 

“This case rests on three notes, that for the purposes of the case 
can be treated as one. The amount involved is $5,800 with interest, 
and the small sum of $3.84 for protest fee, and the further sum, 
which may become important in one aspect of the case, according 
as you gentlemen view it, of $580 for the counsel fee. 

“The main defense of the defendant here is that he is an ac¬ 
commodation endorser, who is being sued by one of the persons 
whom he accommodated. 

“Now a negotiable instrument or a promissory note is one of 
the most potent and most favored instruments known to the law, 
and if this note for $5,800 were being sued on here by some 
21 third person who had paid his value for it and bought it in 
the regular course of business, without any knowledge or 
notice of these transactions between these gentlemen, Mr. S. C. Red¬ 
man who endorsed it could not be heard for a moment to say 
that he was an accommodation endorser and that he was assured 
by the persons whom he accommodated that it was a perfunctory 
transaction and that he had not to pay it. He could not be heard 
to say that for one minute, but where several people who are parties 
to a transaction represented by a promissory note, if one man goes 
upon that paper for an accommodation for another, and that other 
who is accommodated has to pay, he cannot turn around and sue 
the man who accommodated him for what he had to pay. The 
defense says that it is the situation here, and that is the main ques¬ 
tion you gentlemen have got to decide, whether it is or not, because 
if Mr. Redman, S. C. Redman, did endorse that note for the ac¬ 
commodation of Mr. Smith, then your verdict should be for the 
defendant. If he did not, then getting to the question I will speak 
to you about later, the verdict should be for the plaintiff. It is not 
enough for you to decide that Mr. S’. C. Redman was an accommo¬ 
dation endorser only. The question is whether he is an accommo¬ 
dation endorser for the benefit of Smith ; whether he accommo¬ 
dated Smith, or whether, which is what he said himself at one 
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point of his testimony, he endorsed this paper for the acommoda- 
tion of his relative and Mr. McQuay. 

“I call your attention to those two statements of Mr. S. C. Red¬ 
man on the stand. He corrected himself later. His first statement 
as I remember it, though it is for you to say exactly what he said, 
his first statement as I remember was to the effect that although 
his relative, Mr. W. T. Redman and Mr. McQuay offered him a 
certain share of the profits of this enterprise he did not want that 
and told them he did not want that, but he entered into the trans¬ 
action solely for the acommodation of his relative. Later he am¬ 
plified that statement, as he was fully entitled to do,—any witness 
may explain any testimony as he thinks the matter over, 

22 or some aspect of it is called to his attention by the ques¬ 
tions. Later I understood him to say that he endorsed the 

paper for the accommodation of all the parties to the transaction. 

“Now that is the main question that you gentlemen have got to 
decide, in view of this whole evidence, and these papers and con¬ 
tract, whether or not Mr. S. C. Redman, who is the defendant here, 
went on that paper to accomodate Smith or others. It seems clear 
from the testimony that Smith did receive $1,000 out of the pro¬ 
ceeds of these notes, and he had a certain run for his money in 
respect to his hope for $17,000, which apparently he does not get. 
He owns the land to begin with. The exact position of the title is 
not clear here. I understood Mr. Davis to say he owns it now. 
Mr. McQuay said they took some 300,000 feet of timber off of the 
land, as I recall the testimony. The only money that went to 
Smith was $1,000, and that came out of these notes which were en¬ 
dorsed by S. C. Redman. But if you find from the evidence that 
Mr. Redman endorsed those notes for the benefit of Smith, for the 
accommodation of Smith, then your verdict shall be for the de¬ 
fendant, and that is the end of it. If, on the contrary, you find 
that they were not made for the accommodation of Smith, but for 
the accommodation of W. T. Redman and McQuay, who, from the 
evidence, appears to have had some old acquaintance with some 
of the Redmans, I remember one statement of his to the effect that 
he saw W. T. Redman on one of these visits and had not seen him 
in 15 years, and that they went out to lunch together, and he went 
in with this firm to take the timber off this land. 

“If you find this main question in favor of the plaintiff, and to 
the effect that the endorsement was not for Smith’s benefit, then 
you have got the further question to consider, that is whether Mr. 
S. C. Redman got the notice, or rather whether the notice was 
sent to him which the law entitles him to. Because the note was 
not paid by W. T. Redman & Company when it fell due, under 
our law, the endorser, Mr. S'. C. Redman, was entitled to a notice. 
If it had been paid to the party holding it of course there would 
have been no notice. The notary public, employed at the 

23 bank, said that he made out the notice and mailed it. If 
he did mail it then under our Code it is presumed that it 

was received in due course of mail. You have got nothing to do 
with the receipt of it. If, from the testimony, you conclude that 
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the said notary public did mail it, as he says he did, then that 
satisfied your requirement of a notice to Mr. Redman, so that if 
you find these two questions, namely, that it was not an accommo¬ 
dation for Smith, and the notary mailed that notice, then the ver¬ 
dict should be for the plintiff. 

“The amount of your verdict should be $5,800, the face of the 
notes, with interest, and $3.84 for protest fee, and then arises a 
further question, concerning which you gentlemen will have to go 
over this evidence. These notes provide somewhere that if they 
are not paid, that it is necessary to enforce payment by a suit, that 
the party who is under the necessity of suing shall be allowed a 
reasonable attorney’s fee. The evidence here is that the fee in¬ 
curred in this case is $580, namely 10 per cent of the amount sued 
for. You gentlemen will have to decide on this evidence whether 
or not that is a reasonable fee, so that if you decide the other two 
questions in favor of the plaintiff you will go to the third question 
and say whether or not 10 per cent is a reasonable fee, and if not 
what is.” 

And upon the conclusion of the Court’s charge the following oc¬ 
curred : 

The Court: “Have you gentlemen any suggestions to make?” 

Mr. West: “I desire to except to so much of the instruction as 
given to the jury as leaves to them the consideration of the ques¬ 
tion of whether or not Redman, the defendant, endorsed the notes 
for the accommodation of A. C. Smith, and in particular to the 
statement that if he did endorse it for the accommodation of Mr. 
Smith, their verdict should be for the defendant. I also desire to 
reserve exception to so much of the instruction as leaves to the jury 
the question of whether or not the notice of dishonor was sent. 

“I would also ask your Honor if you will correct an im- 
24 pression the jury might gain from your statement that Smith 
did receive $1,000 of the proceeds of these notes. I think 
the jury might consider that he had simply gotten $1,000, whereas, 
as a matter of fact, as you will recall, the $1,000 was paid on the 
note which the Robert E. McQuay Company had given to Smith 
for the part purchase price.” 

The Court: “Yes, gentlemen, I think that suggestion is well 
taken. The agreement of sale was made, Mr. Smith was to receive 
$1,000 in cash and $17,000 in monthly instalments if the lumber 
was gathered; instead of getting $1,000 in cash he got a note of 
McQuay at four months, which apparently was not paid, and, as 
I recall the testimony, there was not anything in the way of real 
money?’ 

Mr. West: ‘That is correct.” 

The Court: “There was not anything in the way of real money 
available down there until they got Mr. S’. C. Redman on the note, 
then they did produce some money, and out of that, am I right, 
Mr. West, out of that money, or after that first note of $2,500-” 

Mr. West: “Yes.” 
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Mr. Davis: “You are exactly right.” 

Mr. West: ‘The only money Mr. Smith ever received was the 
money paid on this $1,000 note given as first payment on the pur¬ 
chase price, and that came our of the proceeds of these notes.” 

Mr: Davis: ‘Through the use of Mr. Redman’s name.” 

The Court: “Well, gentlemen, you will remember the testimony. 
I think I will let you wrestle with it. Here is the declaration.” 

All the foregoing proceedings were had and exceptions taken 
and noted before the jury retired to consider of its verdict. And 
defendant prays the Court to sign this, his bill of exceptions, to 
have the same force and effect as to each of the said exceptions as 
though the same were set forth in a separate bill of excep- 

25 tions, which is granted, and the Court accordingly signs this, 
defendant’s bill of exceptions, to have the force and effect 

aforesaid, now for then, this 17th day of December, A. D., 1920. 

WILLIAM HITZ, 

Justice. 

26 [Endorsed:] At Law. No. 61810. Edwin J. Smith, Adm. 
of the Est. of A. C. Smith, deceased. Plaintiff, vs. Samuel C. 

Redman, defendant. Defendant’s Bill of Exceptions. Henry E. 
Davis, Attorney and Counsellor at Law, Wilkins Building, Washing¬ 
ton, D. C. 

Endorsed on cover: District of Columbia Supreme Court: No. 
3497. Samuel C. Redman, Appellant, vs. A. C. Smith. Court of 
Appeals, District of Columbia. Filed Jan. 26, 1921. Henry W. 
Hodges, clerk. 
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April Term, 1921. 


No. 3497. 


Samuel C. Redman, Appellant , 


vs. 


A. C. Smith. 


appeal from the supreme court of the district 

OF COLUMBIA. 


BRIEF FOR THE APPELLANT. 

I. 

Statement of the Case. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia against appellant 
(hereinafter called defendant), as endorser of three 
promissory notes, of which W. T. Redman and Com¬ 
pany were makers (R. 1-3). 

The suit was brought by the payee named in the 
notes, A. C. Smith, and he is designated appellee 




herein, although before the trial he died and his ad¬ 
ministrator, Edwin J. Smith, was substituted as party 
plaintiff in his stead (R. 5, f. 7). 

The declaration sets forth the notes in three separate 
counts, and the pleas, four in number (R. 4-5), are of 
the general issue, want of consideration and false 
representation in the procurement of the notes by ap¬ 
pellee (plaintiff). 

At the trial the defence was limited to the conten¬ 
tion that defendant was an accommodation endorser 
only, as well for plaintiff as for the makers of the 
notes (R. 9-12). 

In line with this contention, defendant prayed and 
the Court refused three several instructions to the 
jury (R. 12), which action of the Court is the ground 
of the appeal. 

II. 

Assignments of Error. 

The Court below erred as follows: 

1. In refusing to grant defendant’s second request 
for instruction to the jury. 

2. In refusing to grant defendant’s third request 
for instruction to the jury. 

3. In refusing to grant defendant’s fourth request 
for instruction to the jury. 

III. 

Argument. 

1. On the facts. 

Plaintiff’s evidence tended to show the making of 
the notes, their endorsement by defendant before de¬ 
livery, their endorsement by plaintiff and his discount 
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of them at the bank at which they were made payable, 
their presentment for payment and dishonor, notice 
of dishonor to defendant, non-payment by defendant, 
payment by plaintiff to the bank, and possession of 
the notes by him at the time of his death (R. 8-9). 

Defendant’s evidence tended to show as follows: 

On and prior to July 15, 1910, plaintiff, residing in 
the County of Princess Anne, Virginia, was owner of 
a tract of land, with a sawmill thereon, and the Mc- 
( t )uay Lumber Company, a body corporate, was en¬ 
gaged in the lumber business and the enterprises and 
operations appertaining and incident thereto. 

On the day named, plaintiff and the Lumber Com¬ 
pany entered into an agreement whereby plaintiff 
agreed to sell the Company the tract and sawmill for 
$18,000, upon the terms of $1,000 in cash and the re¬ 
mainder in equal monthly instalments of $1,000, be¬ 
ginning April 1, 1917— eight and one-lialf months after 
the date of the agreement —the said monthly instal¬ 
ments to be paid according to the yield of “ timber, 
lumber, barrel heading and pulp-wood, all to he of and 
from the products of the said land,” according to 
specified quantities of each material, and with pro¬ 
vision for payment to plaintiff and credit to the Com¬ 
pany on the purchase price of a yield in excess of 
$1,000, and for marking up and pledging to plaintiff 
of enough of the materials aforesaid to make up any 
deficiency in any yield, the proceeds when realized by 
subsequent sale to be credited to the Company; and 
with further provision that when all of the deferred 
payments should be made plaintiff would give the Com¬ 
pany a warranty deed to the property, the Company 
having the right to anticipate all payments under the 
agreement. 
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The cash payment of $1,000 was not made according 
to the terms of the agreement, but in place thereof 
plaintiff accepted a note of the Company for that 
amount, which was paid as hereinafter appears. 

The Company encountering difficulties in carrying 
out the agreement and exploiting and utilizing the 
land in accordance with the contemplation of the 
parties in making the same, and being in need of finan¬ 
cial assistance in the premises, McQuay, president of 
the Company, and one William T. Redman agreed as 
a working proposition that they would cooperate and 
sell tin 4 lumber themselves, the Company to hold the 
land and sell the stumpage based on 300,000 feet of 
lumber, and they so did, acting and trading as W. T. 
Redman and Company, with a separate contract with 
the Lumber Company for the purchase of the timber, 
the right to cut the timber oft’ the land. 

Xeeding money to carry on the enterprise, W. T. 
Redman and Company unsuccessfully attempted to 
raise the same at two places upon their notes to the 
order of McQuay and endorsed by defendant. Ap¬ 
plication was subsequently made to plaintiff to take 
the first of such notes and he declined to do so, but 
later he told McQuay that if he, McQuay, would have 
the note so changed, made payable to his, plaintiff’s, 
order, that he could use it, he would endorse the same 
and get the money through his bank and by the pro¬ 
cess take up the Lumber Company's note for $1,000 
—the one given in lieu of the cash payment aforesaid 
—plaintiff “wanted his $1,000 which he had received 
in the form of the said McQuay Lumber Company note 
aforesaid, which he had not discounted, and made this 
arrangement for getting the said first note, which was 
for $2,500, changed so that he . . could use it, would 
endorse it so that he would get the $1,000 due him, 
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which he did.” The remainder, $1,500, was used by 
W. T. Redman and Company in the enterprise of ex¬ 
ploiting the land and utilizing the lumber therefrom. 

The $2,500 note was made by W. T. Redman and 
Company, payable to plaintiff, endorsed before de¬ 
livery by defendant, and by plaintiff procured to be 
discounted by his bank. The first note in suit is one 
given in curtail and renewal of the said note, and the 
other notes in suit were made, endorsed and used in 
the same way as the first, except that plaintiff got none 
of the money realized on the others, which was used 
by W. T. Redman and Company in the enterprise of 
exploiting the land and utilizing the lumber thereon. 

Defendant when endorsing the notes was merely 
lending his name and credit, without any interest in 
the enterprise, with his understanding that he was an 
accommodation endorser; when the notes were pre¬ 
sented to him plaintiff’s name was in them as payee; 
when he put his name on the notes he knew plaintiff 
was to use them and have them discounted, knew the 
purpose for which the notes ivere to be used, including 
the use of $1,000 out of the first note to pay plaintiff 
the Lumber Company’s note for that amount, and of 
the rest to keep ahead with the work; and he was 
lending his credit to the parties accordingly, as he 
understood it as an accommodation for all parties con¬ 
cerned ; and the notes were all endorsed by him under 
the same conditions and for the same reasons. 

2. On the law. 

The instructions asked by defendant and refused by 
the Court below are severally as follows: 

“2. If you find from the evidence that after the 
making of the notes sued on and described in the 
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declaration the defendant, before delivery thereof 
to plaintiff’s intestate, the payee therein named, 
endorsed the same, hut for the accommodation of 
the said payee and for the purpose only of lending 
his, the defendant’s, credit to the said payee and 
for the latter’s benefit, you are instructed that the 
plaintiff is not entitled to recover against the de¬ 
fendant in this action; and this instruction ap¬ 
plies to each of the said notes severally. 

“3. If you find from the evidence that after the 
making of the notes sued on and described in the 
declaration the defendant, before delivery thereof 
to plaintiff’s intestate, the payee therein named, 
endorsed the same, but for the accommodation of 
the said payee and for the purpose only of lend¬ 
ing his, the defendant’s, credit to the said payee 
and for the latter’s benefit, you are instructed that 
the plaintiff is not entitled to recover against the 
defendant in this action, notwithstanding that you 
may also further find that the defendant in so 
endorsing the said notes was likewise so doing 
also for the accommodation and benefit of the 
makers of the said notes; and this instruction ap¬ 
plies to each of the said notes severally. 

“4. If you find from the evidence that plain¬ 
tiff’s intestate entered into the certain agreement 
with the Robert E. McQuay Lumber Company, 
Incorporated, given in evidence herein; that in 
order to further and aid the carrying out of the 
said contract by the said Lumber Company or the 
makers of the notes in suit, as successors to or in 
substitution for the said Company, plaintiff’s in¬ 
testate procured the said notes to be executed be¬ 
fore delivery by the defendant for the purpose of 
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procuring by discount of the same moneys to be 
applied and used in carrying out the said con¬ 
tract as aforesaid; and that defendant so endorsed 
the said notes accordingly, and to the end that the 
carrying out of the said contract might be fur¬ 
thered and aided as aforesaid, you are instructed 
that the interest of plaintiff ’s intestate in the pro¬ 
curing and application of the said moneys to the 
purposes aforesaid was such as to make the en¬ 
dorsement by defendant of the said notes, and the 
lending of his credit in the premises accordingly, 
such an accommodation to plaintiff’s intestate as 
relieves the defendant from liability in this action; 
and this instruction applies to each of the said 
notes severally.” 

It will doubtless be contended that, notwithstanding 
that these instructions as asked were refused, their 
essentials were given by the Court in its charge to the 
jury. 

That such contention is without support is abund¬ 
antly clear. 

(1) The first instruction (numbered 2), is that if 
defendant endorsed the notes for the accommodation 
of plaintiff and for the purpose only of lending de¬ 
fendant’s credit to plaintiff and for the latter’s bene¬ 
fit, defendant is not liable in the action. 

As appears at a glance, this instruction is general in 
terms and directs attention to the question of plain¬ 
tiff’s accommodation. It may be conceded that the 
Court in its charge undertook to give the substance 
of this instruction, but that the Court so did suffici¬ 
ently guardedly is far from conceded. 
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Those are the Court’s expressions: 

“It is not enough for you to decide that Mr. 
S. C. Rodman was an accommodation endorser 
only. The question is whether he is an accommo¬ 
dation endorser for the benefit of Smith; whether 
he accommodated Smith or whether, which is what 
he said himself at one point of his testimony, he 
endorsed this paper for the accommodation of his 
relative and Mr. McQuay. . . . Later I under¬ 

stood him to say that he endorsed the paper for 
the accommodation of all the parties to the trans¬ 
action. 

“Xow that is the main question that you gentle¬ 
men have got to decide, in view of this whole evi¬ 
dence, and these papers and contract, whether or 
not Mr. S. C. Redman, who is the defendant here, 
went on that paper to accommodate Smith or 
others. . . . But if you find from the evidence 

that Mr. Redman endorsed those notes for the 
benefit of Smith, for the accommodation of Smith, 
then your verdict shall be for the defendant, and 
that is the end of it. If, on the contrary , you find 
that they were not made for the accommodation 
of Smith , hut for the accommodation of W. T. 
Redman and McQuay, etc. 

“If you find this main question in favor of the 
plaintiff, and to the effect that the endorsement 
was not for Smith*s benefit, then you have got the 
further question to consider, that is whether Mr. 
S. C. Redman got the notice, or rather whether 
the notice was sent to him which the law entitled 
him to.” (R. 13-14, ff. 21-3.) 

While, as conceded, these expressions may be con¬ 
sidered as in endeavor to give the jury the substance of 
the first instruction refused, they were, to defendant’s 
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detriment, unguarded, in that they stressed the ac¬ 
commodation of plaintiff exclusively, and as though 
the instruction instead of reading 

“for the purpose only of lending his, defendants, 
credit to the said payee, and for the latter’s bene¬ 
fit,” 

in fact reads 

“for the purpose of lending his, defendant’s credit 
to the said payee and for the latter’s benefit only.” 

And this, as is manifest, was of itself sufficient to 
cancel, in the minds of the jury, both the letter and 
the substance of the succeeding instructions, and each 
of them. 

(2) As respects the second instruction (numbered 3), 
it can not even be pretended, much less contended, that 
its substance, or any portion thereof, was given in 
the Court’s charge. 

The essential of this instruction, differentiating it 
from the first, is in the added words: 

“notwithstanding that you may also further find 
that the defendant in so endorsing the said notes 
[i. e., for the accommodation of the payee] was 
likewise so doing also for the accommodation and 
benefit of the makers of the said notes.” (R. 12., 
f. 19.) 

Nowhere in the charge can be found a word even 
intimating to the jury that there is such a thing known 
to the law as a joint or double accommodation such as 
the instruction assumes: to the contrary, the charge 
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throughout distinguishes accommodation of plaintiff 
or others; nowhere does it mention, as matter of law, 
accommodation of plaintiff and others, and much less 
does it in any line or any word indicate to the jury 
what its verdict should be if it should find that in 
endorsing the notes defendant was accommodating 
both makers and payee. Successful contradiction of 
this is confidently challenged. 

(3) And as respects the third instruction (numbered 
4), the omission of the Court’s charge to deal with, 
or even to refer to, its essentials or its substance or 
any portion thereof, is even more striking. 

The essence of this instruction is that the facts as¬ 
sumed establish such an interest of plaintiff in the 
transaction in aid of which the proceeds of the notes 
were to be used as to make defendant’s endorsement 
of the notes, in law, an accommodation to plaintiff. 

Nothing is more clearlv established that that accom- 
modation is in one aspect matter of law and in another 
matter of fact. Whether the circumstances under 
which an endorsement is made make the endorsement 
one of accommodation is a question of law for the 
Court; whether the accommodation was made under 
such circumstances is a question of fact for the jury. 

Strickland v. Henry , 175 N. Y. 372; 67 N. E. 

611. 

And where the facts are undisputed or the evidence 
presents no contradiction, there is no question for the 
jury, and it is for the Court to say whether or not the 
uncontroverted facts establish accommodation. 


Idem. 
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And whether an endorsement be an accommodation 
or not depends upon its import to its beneficiary; if 
the endorsement be intended to enable the one procur¬ 
ing it to use it for his own benefit and advantage, it 
is as to such one an accommodation. 

By this it is of course not meant that any kind of 
benefit or advantage will suffice to make the endorse¬ 
ment an accommodation to the beneficiary. For in¬ 
stance, where a creditor is pressing a debtor and for 
the purpose of getting his debt accepts a note of the 
debtor endorsed by a friend to give it value for pur¬ 
poses of discount, the endorsement of such friend is 
not an accommodation to the creditor but to the debtor. 
But where, as in the instant case, the beneficiary of 
the endorsement has a present and independent inter¬ 
est in its fruits, he is in respect of the endorsement 
an accommodated party. 

The extent of the plaintiff’s interest in defendant’s 
endorsement is plain, and indeed prominent, in the 
premises. 

By the agreement between plaintiff and the Lumber 
Company, plaintiff agreed to sell his land and sawmill 
to the Company for $18,000, $1,000 thereof to be paid 
in cash, and the remainder in instalments of $1,000 
beginning eight and one-half months after the date of 
the agreement, the money to pay each of the instal¬ 
ments to be obtained of and from the products of the 
land by and through the Lumber Company’s opera¬ 
tions in the production and marketing of timber, 
lumber, barrel headings and pulp-wood. Obviously, 
therefore, for all of the purchase price, except the con¬ 
templated initial payment of $1,000 in cash, plaintiff 
relied, and made the agreement in reliance upon, the 
utilization of the land and the timber thereon to obtain 
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and market the products aforesaid. At the time of 
making the agreement, plaint ill accepted in lieu of the 
cash payment of $1,000 the note of the Lumber Com¬ 
pany for that amount, which at the time of the making 
of the first of the notes endorsed by defendant had not 
been paid and had not been discounted by plaintiff, 
but was in his possession as a mere chose in action. 
(R. 10, f. 17.) The Lumber Company fared so ill in its 
operations that it had not met, and could not, meet any 
of the deferred payments, for meeting w T hich it relied 
as aforesaid upon products obtained through its opera¬ 
tions as aforesaid. In this state of the case the partner¬ 
ship W. T. Redman and Company, in which the Lumber 
Company had no interest, undertook to buy from the 
Company stumpage and to cut and market the lumber 
on the land, and this partnership, in turn needing 
money to carry on its enterprise in the premises, un¬ 
successfully attempted to raise the same on notes of 
the partnership, to the order of one of its members, 
and endorsed by him and by defendant. Declining a 
request to take one of these notes, plaintiff told one of 
the members of the partnership that if the said note 
would be so changed as to be made payable to plain¬ 
tiff’s order he, plaintiff, would endorse the note and 
get the money through his bank and take up the 
Lumber Company’s note to him, leaving the remainder 
of the proceeds of the discounted note to be used by 
the partnership in the enterprise of exploiting the land 
and utilizing the lumber therefrom, and this was done. 

. » 

Very clearly, the interest of plaintiff in the trans¬ 
action was two-fold: first, he was to be paid out of the 
proceeds of the note an obligation, not of the partner¬ 
ship, but of the Lumber Company, which was wholly 
distinct therefrom, and, secondly, so much of the pro- 
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ceeds of the note as plaintiff did not himself receive 
were to be utilized by the partnership to the end of 
creating the products from the shipment and sale of 
which, and from which alone, plaintiff was to obtain 
from the Lumber Company the deferred purchase 
money for his property. 

That plaintiff by the transaction was, therefore, to 
realize a direct benefit to himself independently of the 
partnership, which like himself depended upon con¬ 
tract relations with the Lumber Company for the reali¬ 
zation of its interest in the premises, is indisputable. 
And, accordingly, if defendant lent his credit and made 
his endorsement for the purposes thus clearly appar¬ 
ent, plaintiff was beyond all room for controversy a 
direct beneficiary thereof; and the third instruction 
in substance and effect would so have directed the 
jury. 

And that the makers of the note in suit were also 
accommodated by plaintiff’s endorsement does not 
change the situation as respects plaintiff. 

That accommodation may be made for more than 
one of the parties to a negotiable instrument, for ex¬ 
ample, both drawer and payee, is well settled. 

Farrar v. Gregg, 30 So. Car. L. ( 1 Rich.) 378. 

Messmore v. Meyer, 56 N. J. L. 31; 27 Atl. 938. 

Lehnward v. Sidway, 160 Mo. App. 83; 141 
S. W. 430. 

Parker v. Lewis , 39 Tex. 394. 

Darnell v. Williams, 2 Stark. 166; 3 E. C. L. 361. 

And even that in the instant case it may have been 
the accommodation of the makers that defendant had 
originally in mind, this fact also is immaterial as af- 
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fecting the status of plaintiff and defendant towards 
one another in respect of accommodation. 

An aptly illustrative case is the following: 

Plaintiff as maker of an accommodation note was 
obliged to pay it and sought to recover the amount 
thereof from defendant as the accommodated party. 
A plantation corporation having been placed in the 
hands of a receiver, the suit for which purpose had 
been discontinued, the Court refused to discharge the 
receiver, as his expenses had not been paid, and the 
plantation was ordered sold to realize the amount 
thereof. Defendant, not a stockholder of the corpora¬ 
tion, was an unsecured creditor thereof for a large 
amount, and plaintiff was not connected with the cor¬ 
poration in any way but was promoter of several 
other plantations, one of which in particular was seek¬ 
ing credit at the time. Defendant with others inter¬ 
ested endeavored to raise funds to pay the receiver’s 
expenses and thereby obtain his discharge and avoid 
an immediate sale. Plaintiff had offered to be one of 
ten to contribute money to get the corporation out of 
its difficulties, meaning thereby that he would put up 
the money as a business loan upon some security to 
be arranged later. This plan failed. Defendant and 
others succeeded in raising money towards paying the 
receiver’s expenses, the several contributions, whether 
by check or note, naming defendant as payee. Of the 
funds defendant himself contributed about $3,000, and 
when $1,100 of the requisite amount were lacking de¬ 
fendant requested plaintiff to make up this amount. 
Plaintiff thereupon signed a note payable to defend¬ 
ant’s order and defendant endorsed it to a creditor 
of the receiver. A representative of this creditor 
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thereupon accompanied defendant into court and 
stated that its claim had been settled, and upon the 
settlement of other claims in open court the receiver 
was discharged forthwith. Plaintiff fully understood 
the use which his note was to be put, and expected to 
be paid out of the proceeds of the sugar then on the 
plantation and to be realized upon the discharge of the 
receiver. No money became available from this source 
and the corporation failed completely, its property 
was sold at receiver’s sale and plaintiff ultimately paid 
his note, and thereafter brought suit against the de¬ 
fendant for reimbursement of the amount paid. It was 
held that in the circumstances plaintiff and defendant 
were both accommodated parties, and the plantation 
corporation was the accommodated party, and the only 
party under implied obligation to reimburse the ac¬ 
commodation maker who had paid the note, and this 
for the reason that defendant received himself no bene¬ 
fit from the accommodation paper, all of which inured 
to the corporation. 

In the course of its well-reasoned opinion, the Court 
said: 


44 While the case appears to be a novel one, we 
are of the opinion that the accommodated party 
upon whom the law casts the implied obligation 
of reimbursing the accommodation party is the 
party who, in accordance with the prior under¬ 
standing of the parties, receives the direct benefit 
from the accommodation paper or its proceeds, 
and that this result follows even though, as is by 
no means clear from the evidence in this case, the 
motive actuating the accommodation maker was 
wholly a desire to accommodate some other party 
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requesting the loan of credit. In the case at bar 
the plaintiff was not loaning his credit to the de¬ 
fendant to be used bv the defendant for his own 

* 

purposes.’’ 

Dillingham v. Scott , 19 Hawaii, 421, 427. 

In the instant case, however, defendant did loan his 
credit to plaintiff to be used by plaintiff for his own 
purposes, namely, to obtain the money wherewith to 
pay himself the money due him by the Lumber Com¬ 
pany, and also the money to be used by the partnership 
to produce the means of enabling the Lumber Com¬ 
pany to realize the moneys wherewith to pay the de¬ 
ferred purchase money; and as respects the latter 
feature, inasmuch as plaintiff depended upon the ex¬ 
ploitation of the property in question to get himself 
paid therefor, his relation to this enterprise and to the 
notes and the application of their proceeds therein 
made him in effect a partner in the enterprise and a 
beneficiary accordingly of plaintiff’s accommodation. 

Otherwise stated, plaintiff’s relation to the matter 
was this: he had agreed to sell his property to the 
Lumber Company upon terms of part payment in cash 
and the remainder from marketing the products of the 
property to be created by the Company’s operations 
in carrying out the enterprise for which it had under¬ 
taken to buy the property. Plaintiff accepted the 
Company’s note in lieu of the cash payment, still look¬ 
ing for the deferred purchase money to the successful 
carrying out of the Company’s enterprise. In aid of 
this enterprise, the partnership W. T. Redman and 
Company was formed, of which the Company was not 
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part and in which it had no interest, and which in effect 
was successor to the Company as the potential creator 
of the means wherewith plaintiff was to be paid the 
remainder of the purchase price due him for his prop¬ 
erty. To enable it to create the necessary means, the 
partnership asked plaintiff’s aid in the form of fur¬ 
nishing money on the partnership’s negotiable note, 
which aid plaintiff agreed to give provided that the 
note be made to him as payee and that defendant 
would endorse it so as to enable plaintiff to procure 
it to be discounted, and on the understanding that the 
proceeds would be applied, first, to the cashing by the 
partnership of the Lumber Company’s note to plain¬ 
tiff, and, as to the rest, to creating the products from 
the proceeds of which plaintiff was to obtain the re¬ 
mainder of his price for his property. The case ac¬ 
cordingly was not of enabling the makers of the note 
to pay a debt due by them to plaintiff, nor even of 
enabling them to pay a debt due by them to the Lumber 
Company, but it was a case of furnishing the makers 
with means whereby, in part as providing the stipu¬ 
lated part payment, and for the rest as an industrial 
instrumentality to that end, plaintiff’s desired sale 
of his property might be effected, to his direct benefit 
and advantage. 

That defendant’s endorsement was accordingly an 
accommodation to plaintiff is an irresistible conclu¬ 
sion ; as also is the fact that no other meaning or con¬ 
struction can be given to defendant’s relation through¬ 
out to the undertaking of constituting and creating 
the makers of the commercial paper in suit the essen¬ 
tial industrial instrumentality to accomplish plaintiff’s 



purpose in making the agreement with the Lumber 
Company, namely, the sale of his property and the 
realization of his price therefor. 

Such being the case, defendant’s non-liability to 
plaintiff in the premises is clearly apparent. 

Respectfully submitted, 

Henry E. Davis, 
Attorney for Appellant 
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OF THE DISTRICT OF COLUMBIA- 

April Term, 1921. 

No. 3497. 

SAMUEL C. REDMAN, APPELLANT, 

vs. 

m 

A. C. SMITH. 


APPEAL. FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

BRIEF FOR THE APPELLEE. 

Statement of the Case. 

This case comes here on appeal from a judgment of 
the Supreme Court of the District of Columbia entered 
upon a verdict in favor of appellee, plaintiff below, on 
three promissory notes, aggregating $5,800, made by 
the firm of W. T. Redman & Company, payable to 
plaintiff’s intestate, A. C. Smith, and endorsed before 
delivery by appellant, defendant below. For conve¬ 
nience, the payee of the notes will be referred to as 
plaintiff, and appellant as defendant. 

The principal ground of defense in the court below, 
and the only one urged here, is that defendant, in 
endorsing the notes here in controversy, acted for the 
accommodation of plaintiff as well as for the accommo¬ 
dation of the makers. This point is sought to be raised 
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here by exceptions taken to the action of the court 
below in refusing to grant certain of defendant’s re¬ 
quests for instructions to the jury. 


ARGUMENT. 

I. 

First and Second Assignments of Error. 

(a) The question, whether or not plaintiff was an 
accommodated party, was left to the jury upon in¬ 
structions given by the court, of its own motion, em¬ 
bodying the substance of defendant’s prayers Nos. 2 
and 3, the refusal of which is made the subject of these 
assignments of error. Counsel for defendant in his 
brief contends, however, that the court failed to even 
intimate to the jury that there is such a thing known 
to the law as a joint or double accommodation. But, 
on the other hand, nowhere did the court even intimate 
that the jury could not find that plaintiff was an accom¬ 
modated party, if they also found the makers were 
accommodated. The court’s charge to the jury must 
be read in the light of the circumstances of this particular 
case. Schutz vs. Jordan, 141 U. S., 213. The testimony 
was uncontradicted that defendant endorsed for the 
accommodation of W. T. Redman & Company. On 
this point, there was no issue for the jury. It had no 
alternative but to find the makers were accommodated 
parties, and this was assumed by the court in its charge, 
the effect of which was to instruct the jury they might,, 
in addition, find that defendant also accommodated 
plaintiff. That the court intended the jury to so under¬ 
stand is evidenced by the fact that the court prefaced 
the portion of his charge relating to accommodation 
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parties with the following statement correctly setting 
forth defendant’s contention (Rec., p. 13): 

“The main defense of the defendant here is 
that he is an accommodation endorser, who is 
being sued by one of the persons whom he accom¬ 
modated.” 

Referring to defendant’s testimony, the court said 
(Rec., p. 14): 

“Later I understood him to say that he en¬ 
dorsed the paper for the accommodation of all 
the parties to the transaction.” 

A reading of the whole charge in the light of the 
testimony is convincing that the court intended to give, 
and did give, to the jury the substance of these prayers, 
and the jury found, as a matter of fact, that plaintiff 
was not an accommodated party. If defendant felt 
that the language of the court might be misunderstood, 
it was his duty to point out to the court the difference 
between the charge and the requested instructions. 
He, however, failed to take any exception to the charge. 

“However, if it is urged that the language 
of the charge may not have been understood by 
the jury as expressing the rule of law, it was the 
duty of counsel to have interposed an objection 
and pointed out to the court the inconsistency, 
if any, between the language of the charge and 
the prayer. This was not done. The exception 
to the refusal to grant the prayer, while sufficient 
to support an assignment for total failure to 
cover the point in the charge, is inadequate for 
that purpose when the court gives the substance 
of the prayer in the charge.” 

Pistorio vs. Washington R. & E. Co.) 46 
App. D. C., 479, 484. 

(b) Furthermore, no error was committed in the 
refusal of these prayers inasmuch as they instructed 
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the jury they might find that defendant endorsed the 
notes for the accommodation of plaintiff. On this point, 
there was no issue of fact. Nowhere in the record is 
there any testimony to the effect that plaintiff was an 
accommodated party. Payment of these notes having 
been made by plaintiff to the bank (Rec., p. 9), he is 
a holder for value. The liability of defendant is, there¬ 
fore, fixed by the following sections of the District Code: 

“An accommodation party is one who has 
signed the instrument as maker, drawer, acceptor, 
or indorser, without receiving value therefor, 
and for the purpose of lending his name to some 
other person. Such a person is liable on the 
instrument to a holder for value, notwithstand¬ 
ing such holder at the time of taking the instru¬ 
ment knew him to be only an accommodation 
party.” 

D. C. Code, sec. 1333. 

“Value is any consideration sufficient to sup¬ 
port a simple contract. An antecedent or pre¬ 
existing debt constitutes value, and is deemed 
such whether the instrument is payable on de¬ 
mand or at a future time.” 

D. C. Code, sec. 1329. 

“Where value has at any time been given for 
the instrument, the holder is deemed a holder 
for value in respect to all parties who became 
such prior to that time.” 

D. C. Code, sec. 1330. 

“ ‘Holder’ means the payee or indorsee of a 
bill or note, who is in the possession of it, or the 
bearer thereof.” 

D. C. Code, sec. 1304. 

Therefore, it is clear that defendant is liable to 
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plaintiff on the notes here in controversy, unless there 
is some agreement between them to the contrary. 

“But to sustain the defense that a note was 
signed for the accommodation of the plaintiff, 
it must appear that it was given for his benefit, 
and upon an express or implied promise that he 
would hold the maker harmless on the note.” 

Lockwood vs. Twitchell, 146 Mass., 623, 625. 

The record is silent as to such an agreement, and the 
jury found there was none. Defendant claimed, although 
his own testimony is conflicting on this point, that he 
understood he was endorsing for the accommodation 
of plaintiff, as well as of the makers of the notes (Rec., 
p. 11). The evidence, however, fails to disclose any 
facts furnishing a basis for such an understanding. 
A mere intention on the part of defendant not to assume 
a liability to the payee of the notes, would not affect 
the latter, an innocent holder for value. There is noth¬ 
ing in this record to show that plaintiff, at the time of 
discounting these notes, had any knowledge of defend¬ 
ant’s alleged understanding. In fact, it does not even 
appear that plaintiff knew that defendant was an 
accommodation endorser. When W. T. Redman & 
Company found they needed money, they made a note 
payable to the McQuay Lumber Company, and pro¬ 
cured defendant’s endorsement thereon. Unsuccessful 
attempts were made to discount this note at two places. 
All of this was done without plaintiff’s knowledge. 
They then applied to plaintiff to take the note, which 
he at first refused to do. Some time later, however, 
he agreed to discount it at his bank, if he was substi¬ 
tuted as the payee named therein, which was done. 
Plaintiff had no connection with the procuring of the en¬ 
dorsement. 

But, it is contended by counsel for defendant in 
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his brief, that plaintiff derived such an advantage from 
defendant’s endorsement as to relieve the latter of 
liability. 

Plaintiff received no portion of the proceeds of the 
notes, except the sum of $1,000, which was given him 
in satisfaction of the McQuay Lumber Company note 
for the initial payment on the purchase price of the 
land (Rec., pp. 10 and 11). This amounted to nothing 
more than the substitution of the obligation of W. T. 
Redman & Company, with defendant’s endorsement 
thereon, for that of the Lumber Company. 

The balance of the proceeds of the notes here in 
controversy was placed to the credit of W. T. Redman 
& Company, and used by them in an attempt to carry, 
out their contract with the Lumber Company (Rec., 
pp. 10 and 11). Counsel for defendant contends that 
plaintiff would benefit by the completion of the purchase 
of his land. Even if true, it is difficult to ascertain just 
how this could be accomplished through the performance 
of the agreement between the Lumber Company and 
W. T. Redman & Company, since their agreement 
was based on 300,000 feet of lumber (Rec., p. 10), and 
the utmost that plaintiff, under his contract with the 
Lumber Company (Rec., p. 9), was entitled to receive 
for the removal of that amount of timber was $900 
($3.00 a thousand feet)—and the balance due on the 
purchase price was $17,000. In any event, the money 
derived by W. T. Redman & Company from the dis¬ 
counting of these notes could only, in a most indirect 
w r ay, aid plaintiff in disposing of his land. First, it 
must enable Redman & Company to successfully con¬ 
duct their operations under their contract with the 
Lumber Company, second, the firm must satisfy their 
obligations arising thereunder to the Lumber Com¬ 
pany, and, third, with the money thus received, the 
Lumber Company must complete the purchase of the 
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land. It does not necessarily follow, even if W. T. 
Redman & Company had been successful, that plaintiff 
would have received the balance due him on the pur¬ 
chase price. This is evidenced by the fact that 300,000 
feet of lumber, the amount called for in the contract 
between Redman & Company and the Lumber Com¬ 
pany, were actually removed from the land, and no 
payment on account thereof was made to plaintiff (Rec., 
p. 14). 

Counsel for defendant in his brief even goes so far 
* as to assert that plaintiff became “in effect a partner 
in the enterprise.” The theory upon which this con¬ 
clusion is based is not stated. Since plaintiff, even in 
the event Redman & Company and the Lumber Com¬ 
pany were successful, was to receive only the stipulated 
purchase price of his land, and was not to partake in a 
division of the profits, he in no sense can be deemed a 
partner. 

Fetherstonhaugh vs. Moore, 48 App. D. C., 35. 

It is well settled that one does not become an accom¬ 
modated party merely because he derives some ad¬ 
vantage from the loan of credit to another, even though 
the former may have requested the indorsement. 

In Tho/m vs. Kibbee, 62 N. J. L., 753, it appeared 
that the Newark Hat Case Company was indebted to 
Kibbee & Son. At the request of both of these parties, 
the Wheeler & Russell Company made three notes to 
the order of the Hat Case Company, in order that it 
might discharge its debt to Kibbee & Son, who dis¬ 
counted the notes at its bank. WTieeler & Russell 
Company, being compelled to pay the notes at maturity, 
brought suit, through its assignees, against Kibbee & 
Son, on the ground that the latter were accommodated 
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parties. The lower court non-suited plaintiffs. The 
appellate court, affirming the judgment, said: 

“The accommodated party, in a legal sense, 
is the person to whom the credit of the accom¬ 
modating party is loaned, not a third person who 
may receive an advantage by the loan of the credit 
—not Kibbee & Son, but the Newark Hat Case Co.” 

In Nalitzky vs. Williams, 237 Fed., 802, it appeared 
that Nalitzky was in debt to the bank on several single¬ 
name notes. After notice from the bank examiner That 
such paper could no longer be carried, they were united 
in one obligation upon which one Nalitt became the 
accommodation endorser. Suit was brought against 
both parties, and the trial court directed a verdict for 
plaintiff. Affirming the judgment, the Circuit Court of 
Appeals for the Third Circuit said: 

“The first defense is that the indorsement was 
an accommodation, not to the maker, but solely 
to the bank, which was obeying an official notice 
from a bank examiner that the single-name 
paper could not longer be permitted, and that 
Nalitzky must furnish an indorser. This defense 
has no merit, either in fact or in law. The accom¬ 
modation was to Nalitzky, and not to the bank, 
and, although the bank knew that Nalitt received 
no consideration for his indorsement this is a 
matter of no importance.” 

In Dillingham vs. Scott, 19 Hawaii, 421, the only case 
on this point cited by counsel for defendant in his 
brief, the court said: 

“The question thus presented is whether the 
accommodated party on whom the law casts the 
obligation to reimburse the accommodation party 
is necessarily the party whose debt is paid with 
the note or its proceeds or whether it may be 
shown by oral testimony to be some other party 
who requested the transaction to be made and 
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who received an indirect benefit from it. , It is 
evident that a person may be accommodated within 
a broad use of that term wthout being the accom¬ 
modated party in the legal sense. . . . (Italics 

mine.) 

“The plaintiff and defendant were both accom¬ 
modation parties and the Kona Sugar Co., Ltd., 
was the accommodated party and the only party 
under implied obligation to reimburse the accom¬ 
modation maker.” 

In Mosser vs. Criswell, 150 Pa. St., 409, the facts 
were stated by the court as follows: “One Feight was 
maker and plaintiff indorser of a note which had been 
discounted in bank for the benefit of Feight. At maturity, 
Feight, with the knowledge of plaintiff, applied to 
defendant for the note in suit, who made the note 
without consideration, to the order of the firm of which 
plaintiff and Feight were members. Plaintiff indorsed 
the note in the firm name and then added his individual 
indorsement, had the note discounted by the bank, and 
gave the proceeds to Feight who applied the same to the 
payment of the original note. Feight’s name was kept 
off the new note in order to facilitate the discount. 
The note at maturity was paid by plaintiff/’ and he 
brought suit against the maker, who defended on the 
ground that plaintiff was an accommodated party. 
The court said: 

“The debt for which this note was given was 
unquestionably Feight’s and it was incumbent 
on him to pay the note though he was not a 
party to it. When it fell due and Feight was 
unable to pay it, plaintiff being an indorser 
would have been liable to be called on by the 
bank for payment, and therefore to have the 
money raised on a new note made by defendant 
was in a certain popular sense an accommodation, 
that is a convenience, to the plaintiff, just as it 
is a convenience to a creditor who wants his 
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money but can not get it from his debtor in cash, 
to get payment by a note on which he can raise 
the money temporarily, though at the risk of an 
indorsement which he may ultimately have to 
pay. But this is very for from what the law means 
hy accommodation paper. Prima facie therefore 
the note in suit was not accommodation paper 
as between plaintiff and defendant, though it 
was as between defendant and Feight.” (Italics 
mine.) 

The case of English vs. Schleisinger, 105 N. Y. Supp., 
989, is also in point. There, Lampert and Horn pur¬ 
chased certain lumber of the plaintiff, for which they 
gave their paper from time to time w T hich the bank 
refused to discount further because of their failure to 
meet their obligations. Plaintiff then suggested to them 
that they procure some good party whose paper would 
be honored to make notes to be delivered to plaintiff 
in payment of such obligations. Lampert and Horn 
procured defendant to make the notes which were pay¬ 
able to them and discounted by plaintiff. Plaintiff was 
compelled to pay the notes, and brought suit thereon 
against defendant, who claimed he accommodated 
plaintiff. Denying this contention, the court said: 

“But in this case, although there is some evi¬ 
dence that plaintiff suggested to Lampert and 
Horn that they procure a customer or other 
good party w r hose paper w^ould be honored, it is 
clear that such suggestion was to enable Lampert 
and Horn to meet their obligations to the plain¬ 
tiff. It was for their accommodation, and not 
for the accommodation of the plaintiff, that 
these notes w r ere made.” 

In State Bank vs. Lathe Co., 121 Iowa, 570, a note 
was executed by the Lathe Company to one Mason, and 
endorsed by him without consideration for the purpose 
of furnishing collateral to the bank for obligations of 
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the Lathe Company then due or thereafter to become 
due. The court, on the question of accommodation, 
said: 

“The entire purpose of the transaction was to 
enable the company, the payor, to negotiate it 
as collateral security for its obligations, existing 
or to be executed. This was for the accommoda¬ 
tion of the company, not of the bank.” 

In Bank of Morgan City vs. Herwig, 121 La., 513, 
one Darrell was indebted to plaintiff bank on a promis¬ 
sory note, in renewal of which he gave a new note 
endorsed by defendant without consideration. In deny¬ 
ing the contention that the bank was an accommodated 
party, the court said: 

“Evidently the purpose was security, which 
the bank desired and which the maker obtained. 
Though without consideration, it is binding.” 

See, also: 

Lockwood vs. Twitchell, 146 Mass., 623. 

Altman vs. Anton, 91 Iowa, 612. 

Counsel for defendant, in his brief, concedes, as 
indeed he must under these authorities, that “where a 
creditor is pressing a debtor and for the purpose of 
getting his debt accepts a note of the debtor endorsed 
by a friend to give it value for purposes of discount, 
the endorsement of such friend is not an accommodation 
to the creditor but to the debtor.” That is exactly the 
situation here in so far as the $1,000 is concerned which 
went to satisfy the McQuay Lumber Company note. 
As to the balance, we would have the same situation 
had plaintiff, instead of retaining title to his land, con¬ 
veyed the same to the Lumber Company, taking its 
unsecured obligation for the purchase price, and subse¬ 
quently accepted the notes here in suit in payment 




thereof. But, under the facts of this case, defendant is 
in a still less favorable position. As previously pointed 
out, his endorsement was not even in the nature of a 
direct security for the performance of the contract of 
sale. The McQuay Lumber Company was not a party 
to the notes here in controversy, and the proceeds thereof 
went to the credit of Redman & Company. As a matter 
of fact, as well as of law, plaintiff could derive no ad¬ 
vantage from the transaction here involved, even though 
the performance by Redman & Company of its con¬ 
tract with the Lumber Company had enabled the latter 
to purchase the land. If it performed its contract with 
plaintiff, he received only the stipulated purchase 
price of his land; if it did not, he retained the title. 
In either event, he assumed a liability of $5,800 on the 
notes of W. T. Redman & Company, for which he 
received nothing. And the final outcome of the matter 
was that plaintiff retained the land, from which 300,000 
feet of lumber had been removed, receiving on the pur¬ 
chase price only $1,000, which came out of the proceeds 
of the notes here sued upon, and in addition he was 
required to pay these notes. 

Third Assignment of Error. 

(a) The prayer forming the basis of this assignment 
is also, not supported by the facts of the case. In it the 
jury are instructed they might find plaintiff “procured 
the said notes to be executed before delivery by the 
defendant.’ 7 As previously pointed out in this brief, 
there is not only no suggestion in the testimony that 
plaintiff procured defendant’s endorsement, but it 
affirmatively appears that defendant’s consent to give 
his endorsement was secured by W. T. Redman and 
McQuay before plaintiff was applied to to take the 
notes. There is nothing in the record to show that plain- 
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tiff even had knowledge that the endorsement of defendant 
was without consideration. 

Furthermore, this prayer assumes that W. T. Redman 
& Company were acting “as successors to or in substitu¬ 
tion for the said (Lumber) Company” in carrying out 
its contract with plaintiff. There is not one word in 
the testimony to the effect that Redman & Company 
succeeded to any of the rights of the Lumber Company 
under its contract with plaintiff, or was substituted in 
its place. The agreement between Redman & Com¬ 
pany and the Lumber Company was not an assignment 
of the latter’s contract to purchase the land. It related 
only to the purchase of the timber, and not to the title 
to the land. It was an independent agreement, to which 
plaintiff was not a party, and in which he had no interest. 

(b) This prayer states an erroneous proposition of 
law. It instructs the jury, as matter of law, th&t plain¬ 
tiff had such an interest in the discounting of the notes 
as would relieve defendant of liability thereon. But, 
on the contrary, under the authorities previously cited 
in this brief, plaintiff was, as matter of law, not an 
accommodated party. 


Conclusion. 

If any error was committed in this case by the court 
below, it was in submitting to the jury the question of 
whether or not defendant endorsed the notes here in 
suit for the accommodation of plaintiff. The facts in 
this case fully justified a directed verdict for plaintiff. 
Therefore, defendant is in no position to complain of 
the refusal of the court to grant the requested instruc¬ 
tions. 

“It is charged that the court erred in its 
instructions to the jury. The conceded facts in 
this case would have justified a peremptory 
instruction for the appellee. It is therefore not 
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clear just how the appellant could be prejudiced 
by the instructions given, where the verdict was 
for the amount warranted by the evidence .’’ 

Cunningham Mfg. Co. vs. Rotograph Co., 
30 App. D. C., 524, 530. 

It is, therefore, respectfully submitted that the 
judgment of the court below should be affirmed. 
Respectfully submitted, 

VERNON E. WEST, 

Attorney for Appellee. 









